NOTICE OF A REGULAR MEETING
OF THE BOARD OF DIRECTORS OF THE
OLIVENHAIN MUNICIPAL WATER DISTRICT
1966 Olivenhain Road, Encinitas, CA 92024
Tel: (760) 753-6466 © Fax: (760) 753-1578

Pursuant to AB 3035, effective January 1, 2003, any person who
requires a disability related modification or accommodation in
order to participate in a public meeting shall make such a request

in writing to Naomi Sabino, Executive Secretary, for immediate consideration.

DATE: WEDNESDAY, JANUARY 13, 2010
TIME: 4:00 P.M.
PLACE: DISTRICT OFFICE

NOTE: ITEMS ON THE AGENDA MAY BE TAKEN OUT OF SEQUENTIAL ORDER
AS THEIR PRIORITY IS DETERMINED BY THE BOARD OF DIRECTORS

1. CALLTO ORDER

2. PLEDGE OF ALLEGIANCE

3. ROLLCALL

4. DETERMINATION OF AQUORUM

5. ADOPTION OF AGENDA

6. PERSONAL APPEARANCES AND PUBLIC COMMENTS

7. PRESENTATION OF AWARDS AND HONORABLE MENTIONS

8. CONSIDER APPROVAL OF THE MINUTES OF THE DECEMBER 9, 2009 REGULAR
BOARD OF DIRECTORS MEETING
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C-a

C-b

10.

11.

12.

13.

14.

15.

CONSENT CALENDAR

NOTE: ANY ITEM MAY BE REMOVED FROM THE CONSENT CALENDAR
FOR DISCUSSION

CONSIDER APPROVAL OF A PROFESSIONAL SERVICES AGREEMENT FOR SOFTWARE
SUBSCRIPTION SERVICES WITH NOBEL SYSTEMS IN THE AMOUNT OF $56,400
ANNUALLY AND AUTHORIZE THE GENERAL MANAGER TO SIGN ON BEHALF OF THE
DISTRICT

CONSIDER APPROVAL OF AN AGREEMENT WITH NOLTE ASSOCIATES, INC FOR THE
DESIGN OF THE ELFIN FOREST — HARMONY GROVE PIPELINE REPLACEMENT IN THE
AMOUNT OF $85,000 AND AUTHORIZE THE GENERAL MANAGER TO SIGN ON
BEHALF OF THE DISTRICT

CONSIDER ACCEPTANCE OF THE SAN DIEGO RECYCLED WATER CONNECTION NO. 2
PROJECT INTO THE DISTRICT’S SYSTEM AND ORDER THAT A NOTICE OF
COMPLETION BE FILED

DISCUSS REQUEST FROM THE ESCONDIDO CREEK CONSERVANCY RELATED TO THE
CIELO AZUL PARCEL

CONSIDER APPROVAL OF A DATE EXTENSION TO THE FIRST AMENDMENT TO
DISTRICT’S WATER PURCHASE AGREEMENT WITH POSEIDON RESOURCES

CONSIDER DISTRICT’S ANNUAL OBJECTIVES FOR CALENDAR YEAR 2010

CONSIDER THE NATIONAL WATER RESOURCES ASSOCIATION (NWRA) ANNUAL
DUES AND APPOINTMENT OF CAUCUS DELEGATE AND ALTERNATE

CONSIDER STAFF’S PROPOSED TREATMENT OF A ONE-TIME SETTLEMENT
PAYMENT RECEIVED FROM THE JAMES JONES (ARMENTA) CLASS ACTION LAWSUIT
IN THE AMOUNT OF $268,769.98

CONSIDER ADOPTION OF A RESOLUTION MAKING CEQA EXEMPTION FINDINGS
FOR THE CLEARING OF VARIOUS EASEMENTS AND RIGHTS OF WAY WITHIN THE
DISTRICT AND ORDERING THAT A NOTICE OF EXEMPTION BE FILED WITH THE
COUNTY CLERK, COUNTY OF SAN DIEGO
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16.  CONSIDER OPTIONS FOR MODIFICATION OF DIRECTOR DIVISION BOUNDARIES
17.  INFORMATIONAL REPORTS
A. PRESIDENT
B. GENERAL MANAGER
C. CONSULTING ENGINEER
D. GENERAL COUNSEL
E. SAN DIEGO COUNTY WATER AUTHORITY REPRESENTATIVE
F. METROPOLITAN WATER DISTRICT
G. IRWMP COMMITTEE
H. TWELVE MONTH CALENDAR / OTHER MEETINGS / REPORTS BY
BOARD MEMBERS PER AB 1234
l. LEGISLATIVE
J. LAFCO ADVISORY COMMITTEE
18. CORRESPONDENCE
19.  AUTHORIZATION TO ATTEND UPCOMING MEETINGS /CONFERENCES / SEMINARS
20. FUTURE AGENDA ITEMS
21.  CONSIDER PUBLIC COMMENTS
22.  CLOSED SESSION
A) CONSIDER DAMAGE CLAIM AT 20767 FORTUNA DEL NORTE IN
ELFIN FOREST [PURSUANT TO GOVERNMENT CODE SECTION
54956.9(b)]
B) CONSIDER LITIGATION ON THE GREGORY CANYON RECYCLED
WATER AGREEMENT (BEL ETAGE-SAVENNA) [PURSUANT TO
GOVERNMENT CODE SECTION 54956.9(a)]
OPEN SESSION
23.  ADJOURNMENT



OLIVENHAIN

Municipal Water District

Memo

To: Board of Directors

From: Naomi Sabino, Executive Secretary
Via: Kimberly A. Thorner, General Manager
Subject: BOARD MEETING MINUTES

Directors will receive a hard copy of the most recently held Regular Board
of Directors Meeting Minutes. Following Board approval, the Minutes will be
posted on the District’'s website.




')
OLIVENHAIN

Municipal Water District

Agenda Item C-a

Memo

Date: January 13, 2010

To: Olivenhain Municipal Water District Board of Directors

From: George Briest, Engineering Manager

Via: Kimberly Thorner, General Manager

Subject: CONSIDER APPROVAL OF A PROFESSIONAL SERVICES AGREEMENT FOR

SOFTWARE SUBSCRIPTION SERVICES WITH NOBEL SYSTEMS IN THE
AMOUNT OF $56,400 ANNUALLY AND AUTHORIZE THE GENERAL
MANAGER TO SIGN ON BEHALF OF THE DISTRICT

Purpose

Approval of this Board Action Item would approve a professional services agreement
(PSA) with Nobel Systems (Nobel) for maintenance and management of the District’s
Geographical Information System (GIS) and authorize the General Manager to sign on
behalf of the District.

Recommendation
Staff recommends approval of the PSA with Nobel for an annual fee of $56,400 for the
maintenance and management of the District’s GIS database and subscription fees for
the use of Nobel’s GeoViewer application. Staff also recommends authorizing the
General Manager to sign on behalf of the District.

Alternative(s)

In lieu of entering into an agreement with Nobel, the Board could direct staff to evaluate
proposals from other consultants for the work or to consider creating an in-house GIS

T:\2010\011310\originals\Nobel PSA\C-a MEMO- Nobel service PSA 011310.doc



department to manage the data. While there are other companies that provide similar
services, Nobel has integrated the GeoViewer application to work with the District's
Enterprise Asset Management system, the Eloquence HP 9000 System, and the Wach's
valve turning system and is currently building the District's hydralic model based on the
GeoViewer interface. Re-integrating the data into another company's system would be
labor and cost intensive, as well as disruptive to the users of the various programs.
Nobel has focused on creating a user-friendly application that District Staff uses on a
daily basis and many of the features are based on needs or input from the Distrct. The
creation of an in-house GIS department would require a significant investment of in-
house talent and equipment and is not a timely solution to the District's current needs.

Background

In November of 2000, the District and Nobel entered into an agreement for the
conversion of the District’s facilities on as-built plans, District right-of-ways, and parcel-
based data to a GIS-based system. The District also entered into an agreement for Nobel
to maintain the database and provide software subscription services to allow the data to
be viewed over the Internet. The initial conversion project was completed in 2001 and
the District has been receiving ongoing data management and support from Nobel. The
terms of the original agreement were updated once in 2004; howeve,r some of the
services and software/hardware requirements are out of date and a new PSA with a two
(2) year term with three (3) one-year options to renew is required.

Fiscal Impact
Funds for the subscription services were included in this fiscal year budget. No new
appropriations are required.

Discussion

The proposed PSA is attached for the Board's review. Staff is available to answer any
guestions.

T:\2010\011310\originals\Nobel PSA\C-a MEMO- Nobel service PSA 011310.doc



PROFESSIONAL SOFTWARE SUBSCRIPTION AND SUPPORT
SERVICES AGREEMENT

This Agreement is entered into by and between the Olivenhain Municipal Water District,
a Municipal Water District organized and operating pursuant to Water Code Sections 71000 et
seq. (hereinafter the District) and Nobel Systems, a corporation organized and operating in the

State of California (hereinafter “Nobel”).

R-E-C-1-T-A-L-S

1. The District is a public agency organized and operating pursuant to Water Code
Sections 71000 et seq., which provides water and sewer service within certain areas of Northern
San Diego County.

2. On November 15, 2000 the District and Nobel entered into a written agreement to
maintain the GeoViewer Online Geographic Information System (GIS) system on behalf of the
District. The agreement had three (3) one year extension options. The terms of the agreement
were updated once in 2004.

3. Nobel has developed the GeoViewer Online GIS application to allow users to
view their facilities data over the Internet. Under separate agreements, Nobel has integrated the
facilities data into the District’s Enterprise Asset Management System, the Eloquence HP 9000
System, and Wach’s valve turning software. Additional integration projects are being done under
separate agreements.

4, The District wishes to retain Nobel to continue to maintain and manage the GIS
data and update the other databases that have been integrated with the GIS data, and provide
technical support to District staff. The District also wishes to retain Nobel to provide GIS
application software and hardware to view the potable water, recycled water, and sewer facilities
data over the Internet, together with applicable product documentation and references
(hereinafter “GVQO”).



C-O-V-E-N-A-N-T-S

1. Services to Be Performed. Nobel agrees to perform all work and services in strict

accordance with the work described below and in the cost proposal attached hereto as Exhibits
“A” through “G” and incorporated herein by reference. All work performed by Nobel shall be
subject to review and approval by the District. The District shall have no obligation to approve

any work found defective by the District, in its sole discretion.

1.1  Hardware.  Nobel shall procure and maintain all necessary computer
hardware to provide the District with Internet-based access to all District data on the
GVO at all times during the agreement, except for the mutually agreed-upon time frame
for system maintenance as described in Exhibit “F”.

At all times during this Agreement, Nobel shall provide the District with
complete redundancy for all hardware being provided by Nobel. Redundant elements
shall be able to transfer over immediately after a component failure without loss of
communication with users who are on line at the time of the transfer. Uninterruptible
power supplies shall be installed that will provide a minimum 120 minutes of operation.

Nobel shall support all concurrent users logged into the GVO system by the
District. Nobel shall increase the capacity of the system as needed to ensure total usage of
the system never exceeds seventy-five percent (75%) of the total system capacity at any

time; and

1.2 Software. Nobel shall procure, configure, install and maintain in good working
order all commercial and custom software required to provide access to all District data
on the GVO over the Internet twenty-four (24) hours a day and seven (7) days a week
with the exception of the maintenance time periods as described in Exhibit “F” of this
Agreement. As a material term of this Agreement, Nobel agrees that the software

provided to the District will meet all of the requirements contained in Exhibit “B”; and
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1.3 Technical Support and Training. Nobel shall provide the District with all

required technical support and training on use of the GVO in accordance with all

requirements contained in Exhibit “C”; and

14 Map Updates and Data Conversion Services. Nobel agrees to provide map

updates and data conversion services in accordance with all of the requirements

contained in Exhibit “D”; and

15 Data Updates. Nobel agrees to provide the District with data updates in

accordance with all of the requirements contained in Exhibit “E”; and

1.6 Hardware and Software Performance Requirements. Nobel shall maintain the

GVO system at all times during this Agreement so as to meet all of the performance

specifications contained in Exhibit “F”.

2. Subscription Fees for Nobel services. In consideration for the GVO services

being provided by Nobel in accordance with this Agreement, the District will pay Nobel a
monthly subscription fee per the following schedule:

$4,000 per month effective January 1, 2010

$4,500 per month effective July 1, 2010

This subscription fee is based on the total number of District as-built drawings
hosted by Nobel not exceeding 8,650 as-built plans. If additional as-built plans are processed by
Nobel, the monthly subscription fee will be increased by $60.00 for each additional 100 as-built
plans that are processed. Any increase shall be effective on the first day of the month following
the processing of the 100" additional as-built plan.

In addition to the standard GVO subscription services, Nobel has or is currently
under separate contract to integrate the following additional systems to upload or download data
as required by each system: Dig Alert, Wonderware SCADA, Network Car, Infor EAM,
Hydralic Model, and the WACHS Valve Module.

In consideration of these additional services, the District will pay Nobel a $200

per month data management and maintenance fee.
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3. Correction of Defective Work. Nobel agrees to promptly correct all hardware or
software found defective by the District or that prevents the District users from accessing any or
all District data on the GVO system at its sole cost and expense. Nobel further agrees to correct
any errors found by the District that are due to Nobel’s miscoding of any District data placed on
the GVO system at Nobel’s sole cost and expense. In the event an error in the data is due solely
to an error in the source document provided by the District to Nobel, the error will be fixed by

Nobel according to the rates set by Exhibit “D”.

4. Payment for Work. Nobel shall bill the District monthly for all labor and

materials provided during the previous month. All billings shall include a complete description
of all work completed during the previous month including the hours and costs of each person
performing time and materials work. All bills shall be subject to review and approval by the
District, in its sole discretion. Fees and costs approved by the District will be paid by the
District within thirty (30) days from receipt of a written invoice or bill containing all of the
information required by this paragraph. The District shall have no obligation to pay for any
work not expressly approved by the District. Nobel shall promptly provide the District with any
additional information as requested by the District from time to time to support any bills that
have been received. The District shall have the right, at any time, to audit the books and records
of Nobel to verify any items billed to the District. Nobel agrees to provide the District with any
information requested by the District by no later than seven (7) days following receipt of a

written request for this information from the District.

5. Software Licenses. It shall be the sole responsibility of Nobel to ensure that all

appropriate hardware and software licenses have been obtained by Nobel for the GVO system at
Nobel’s sole cost and expense. Nobel agrees to hold harmless, indemnify, and defend the District
and its directors, officers, employees, agents, and independent contractors from and against any
and all liability, claims, causes of action, suits, actions, damages, losses, costs, fees, expenses,
fines, and penalties, of whatever type or nature, including all costs of defense and attorney fees,
based upon any claim that Nobel has misappropriated or engaged in the unlawful use of any

intellectual property, trade secret, patent, trademark, hardware, or software for the GVO system
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belonging to any other person or entity, except claims and causes of action caused by the sole
active negligence or intentional misconduct of the District or its directors, officers, employees
or agents. In the event that any administrative proceeding, litigation or arbitration is instituted
naming the District or any other indemnified parties as a defendant, the District and such other
indemnified party shall be entitled to appoint their own independent counsel to represent them,
and Nobel agrees to pay all reasonable attorneys fees, expert fees and costs, District staff time

and litigation costs associated with this defense within thirty (30) days of any billing.

6. Use of Nobel’s Software by the District. As part of this Agreement, Nobel may

create software applications that are specifically designed by Nobel for the District’s use. Except
in the case of any breach of this contract by Nobel, Nobel shall retain all proprietary rights to this
software. However, in the event that Nobel, its successors or assigns breaches any terms,
covenant, or condition of this Agreement, all proprietary software created by Nobel, its
successors or assigns for the District in accessing any District data on the GVO system shall
become the sole property of the District and the District shall have the express right to the use
and transfer of all such proprietary software as determined appropriate by the District in its sole

discretion.

If the District exercises its right of unilateral termination as provided in Paragraph 13 of
this Agreement and Nobel is not in breach of any provision of this Agreement, Nobel, its
successors or assigns hereby grant an unrestricted license to the District and its employees,
consultants and agents to use all software that has been developed by Nobel, its successors or
assigns for use by the District in accessing all District data on the GVO system for an unlimited
term. Following termination of this agreement by the District in accordance with Paragraph 18 of
this Agreement, if Nobel has not breached this Agreement, the District will pay Nobel, its
successors or assigns the total sum of $5000.00 per month commencing with the first day of the
first month following delivery of written notice of termination of this Agreement by the District,
and continuing on the first day of the month thereafter, as a license fee to Nobel, its successors or
assigns for the District’s unrestricted use of all software developed for the District for an

unlimited term. If Nobel , its succors or assigns has breached any provision of the Agreement
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and the District terminates, Nobel, its successors or assigns shall not be entitled to any license

fee for use or transfer of the software.

7. Database Backup Copies and Updates to be Provided to the District. As a material

term of this Agreement, Nobel shall provide a complete set of up to date data for mapping,
imaging, and database systems on a quarterly basis. This data shall be provided on CD ROMS
and shall be clearly labeled with the nature of the data and the date. Nobel shall provide at least
one license of the viewing application or applications required to use the data. In addition to the
data updates, Nobel shall provide an updated PDF of the Potable, Recycled and Sewer valve
books and an Excel® spreadsheet listing all sheets that have been changed since the last submittal

and the number of the transmittal(s) that caused the change.

8. Product Updates and New Releases. Nobel, its successors or assigns shall

promptly notify the District, in writing or via e-mail, of any new updates or releases pertaining to

the GVO system that has been developed by Nobel, its successors or assigns.

0. Standard of Care. In performing all work and services required by this

Agreement, Nobel agrees to use the highest degree of skill and expertise ordinarily exercised,
under similar circumstances, by GIS design and data conversion experts having special expertise
and competence in design, operation, and maintenance of a GIS system meeting all of the
requirements of this Agreement, project management, and administration. As a material term of
this Agreement, Nobel warrants and represents that it has secured all licenses required by federal
or California law to perform all work and services required by this Agreement. Nobel agrees to
perform all work required by this Agreement at all times in strict accordance with all applicable
federal, state, and local laws and regulations which apply to the labor or materials being
provided.

10. Work Performance Standards. Nobel agrees to perform all work and services

required by this Agreement in a manner which complies with all federal and state health and
safety standards and in a manner which avoids damage or injury to any real or personal property

of any person or entity, including any real or personal property of the District. Nobel agrees to
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perform the work at all times in a manner which avoids the creation of any trespass or private or

public nuisance during conduct of the work.

11. Liability for Work of Agents, Independent Contractors, and Subcontractors.

Nobel shall be solely liable and responsible for all labor and materials provided by any director,
officer, agent, employee, subcontractor, supplier, or independent contractor hired or retained by
Nobel to perform any work or to provide any materials or supplies. The District shall have no
liability whatsoever for any work or services performed or any materials or supplies provided by
Nobel or its directors, officers, agents, employees, subcontractors, suppliers, or independent

contractors.

12.  Term of Agreement. This Agreement shall commence on

and shall continue for a term of two (2) years from the date of commencement.

The District shall have the right to extend the contract term by exercising three (3)
separate options to extend the term for one (1) additional year each. The District’s election to
extend the contract term shall be deemed effective if the District gives written notice to Nobel of
its election to extend the contract term on or before the expiration of the prior term.

In the event the District elects to extend the contract term pursuant to any of the
separate one (1) year options, the monthly subscription fee specified in this Agreement shall
increase by any increase in the San Diego Consumer Price Index that has occurred since the
commencement of the Agreement or the most recent option to extend. Approval of the
subscription fee increase must be approved by the District, in writing. The increase shall be
effective on the first day of the first month of the contract extension and shall apply to the entire

term of the one (1) year contract extension upon approval by the District.

13. District Unilateral Termination Right. The District shall have the express right to

unilaterally terminate this Agreement at any time without cause by giving seven (7) consecutive
days advance written notice to Nobel. This Agreement shall be automatically terminated without
further action of any party upon expiration of the seven (7) day period. Promptly upon receipt of
any termination notice from the District, Nobel shall cease all further work and services, except

as otherwise expressly directed by the District in the written termination notice. In the event the
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District exercises its termination right, Nobel shall be paid only for work and services
performed and approved by the District up to the date this Agreement terminates. The District
shall have the express right to withhold any payment otherwise due in amounts determined
appropriate by the District to correct any labor or materials determined to be defective by the
District at the time of termination. All plans, maps, drawings, reports, designs, or other writings
of any type or nature prepared by Nobel as a result of this Agreement shall become and remain
the sole property of the District. All such items shall be provided to the District not later than
seven (7) consecutive days after termination of this Agreement for any reason. All labor,
supplies, work and materials provided by Nobel in conjunction with this Agreement shall

become and remain the sole property of the District.

14. Hazardous and Toxic Waste. For purposes of this section, the term “hazardous or

toxic waste” means any solid, liquid, or gaseous product classified as a hazardous or toxic waste
under any federal, state, or local laws, rules, regulations, or ordinances, and all gas and oil
products and by-products of every kind or nature. Nobel shall be solely liable and responsible
for the proper clean-up and removal of all hazardous or toxic waste used, handled, stored, or
spilled by Nobel or any director, officer, agent, employee, subcontractor, independent contractor
or representative of Nobel. Nobel shall pay all fees, costs, expenses and fines necessary to
clean-up or remediate any hazardous or toxic waste for which Nobel is liable under this
paragraph in strict accordance with all federal, state and local laws, rules and regulations at
Nobel’s sole cost and expense. Nobel shall not be liable for any hazardous or toxic waste used,

handled, stored or spilled by the District or its directors, officers, employees or contractors.

In the event any third party, including any regulatory agency, brings any claim or cause
of action against the District to clean-up or remediate any hazardous or toxic waste for which
Nobel is liable under this section, Nobel shall also defend, indemnify and hold harmless the
District and its directors, officers, agents, and employees from all liability claims, actions, losses,
costs, fees, expenses, fines, and penalties, of whatever type or nature, including all costs of
defense, all expert fees and costs, all District staff time, and all attorneys fees, upon written
demand for indemnity from the District. Any defense of the District shall be with legal counsel

acceptable to the District in its sole discretion.
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15. Independent Contractor. As a material term of this Agreement, it is expressly

agreed between the parties that Nobel is performing all work and services for the District
pursuant to this Agreement as an independent contractor and not as an agent or employee of the
District. The parties further agree and acknowledge that the District expects Nobel to make its
own independent determination of the means and methods to perform all work required by this
Agreement, and will not be directed as to any of these means or methods by the District. As a
material term of this Agreement, Nobel agrees it is not an agent or employee of the District and
the District shall not be liable in any way for any of its acts or omissions or those of its directors,

officers, agents, employees or subcontractors, whether negligent or intentional.

16.  Safety of Employees and the Public. Nobel shall be solely liable and responsible

for ensuring the safety of all members of the public and all employees of Nobel in performing
any of the work. The District will not be liable or responsible for injury or damage to any

member of the public or any employees of Nobel arising from performance of any of the work.

17. Limitations on Authority of Consultant. Nobel has been informed, and

understands, that it has no authority to alter any of the terms or provisions of any contracts
executed by the District or to alter any of the requirements contained in any plans or
specifications or contract documents approved by the District. Only the General Manager of the
District has the authority to alter or modify any of the terms or provisions of any contract or to
approve any changes in any plans or specifications approved by the District. Nobel and its
directors, officers, agents, subcontractors, and employees are hereby expressly prohibited from
informing anyone at any time that any change to any contract executed by the District is
acceptable or in authorizing any change in any approved plans without the expressed prior

written consent of the general manager of the District.

18. Responsibility For Losses and Damages Arising From Work. Nobel shall be

solely responsible for all liability, claims, causes of action, demands, losses, costs, fees,

expenses, and damages, of whatever type or nature, caused, or claimed to be caused, in whole or
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in part, by the negligence or intentional misconduct of Nobel or its directors, officers, agents,

employees, or subcontractors arising from or related to performance of any of the work.

19.  Conflicts of Interest Prohibited. As a material term of this Agreement, Nobel

shall not in any way attempt to use its position to influence any decision of the District in which
it knows, or has reason to know, it has a financial interest other than the compensation provided
in this agreement. As a material term of this Agreement, Nobel warrants and represents that it
does not, to the best of its knowledge, have any economic interests which would conflict with
any of its duties under this Agreement. Nobel agrees not to secure any economic interest during
the performance of this Agreement which conflicts with its duties to the District under this

Agreement.

20. Breach. The breach of any term or provision of this Agreement by Nobel shall

constitute a material breach of this Agreement.

21. District Remedies for Breach. In the event Nobel breaches any term, covenant, or

condition of this Agreement or fails to perform any work or services required by this Agreement,
the District shall be entitled to elect all or any of the following remedies at the District’s sole

option:

21.1  Unilateral Termination. Unilaterally terminate this Agreement by written

notice to Nobel. Upon election of this remedy by the District, Paragraph 13

governing unilateral termination shall apply; or

21.2  Specific Enforcement. Enforce any provision of this Agreement by

specific performance. If this remedy is elected by the District, Nobel agrees that
specific performance is appropriate and reasonable given the unique and special
services being performed by Nobel and expressly waives the right to contest the
right of the District to seek specific performance in any subsequent action or

proceeding between the parties; or
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21.3  File suit against Nobel for damages arising from breach of this
agreement. In the event the District elects this remedy, it shall be entitled to

recover all damages authorized by law; and/or

21.4  The District shall be entitled to withhold such amounts as the District
determines are appropriate, in its sole discretion, to complete the work or services
required by this Agreement, to correct any labor or materials found defective by
the District, or to pay any claims or actions caused, or claimed to be caused, in
whole or in part, the negligence or intentional misconduct of Nobel or its

directors, officers, agents, employees or subcontractors.

In the event the District is required to pay any sum or amount to complete

any labor or materials services required by this Agreement, or to correct any labor
or materials found defective by the District, amounts paid by the District shall
earn interest at the rate of one percent (1%) per month from the date of payment

until the District is repaid in full.

22, Insurance. At all times during the term of this Agreement, Nobel shall maintain
workers compensation insurance, a commercial general liability insurance policy, and
professional liability insurance in strict accordance with all terms of this paragraph. The

insurance required by this paragraph shall be provided as follows:

22.1 Workers Compensation Insurance. Immediately following execution of

this Agreement and prior to commencement of any work by Nobel, Nobel shall
provide the District with certificates of insurance showing that Nobel has
obtained, for the full period of this Agreement, workers compensation insurance
coverage for no less than the statutory limits covering all persons whom Nobel
employs or may employ in carrying out any work under this Agreement. This
workers compensation insurance shall remain in full force and effect at all times

during performance of any work required by this Agreement; and
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22.2  Liability Insurance. Promptly following execution of this certificates of
insurance and such endorsements as may be required by the District,
demonstrating that Nobel has in full force and effect a broad form commercial
general liability insurance policy or policies covering bodily injury, property
damage, products-completed operations, and personal injury in an amount of not
less than $2,000,000.00 per occurrence with a deductible not to exceed $10,000.
This liability insurance policy or policies shall be with an insurance company
licensed to do business in the State of California and acceptable to the District.
All liability insurance shall include an occurrence coverage and shall include a
“cross-liability” or “severability of interest” clause. The insurance certificate and
any endorsements shall be non-cancelable without thirty (30) days prior written

notice to the District; and

22.3  Automobile Insurance. Promptly following execution of this Agreement

and prior to commencement of any work, Nobel shall provide the District with
certificates of insurance and such endorsements as may be required by the
District, demonstrating that Nobel has in full force and effect an automobile
liability policy in an amount of not less than $2 million per occurrence with a
deductible not to exceed $10,000. This automobile liability policy shall include
each of the following types of coverage: (1) comprehensive form including
loading and unloading; (2) owned; (3) hired; (4) non-owned. This automobile
liability insurance policy shall be with an insurance company licensed to do
business in the State of California and acceptable to the District. The insurance
certificate and any endorsements shall be non-cancelable without thirty (30) days

prior written notice to the District; and

22.4  Professional Liability Insurance. Promptly following execution of this

Agreement, and prior to commencement of any work by Nobel, Nobel shall
provide the District with a certificate or certificates evidencing that Nobel has

professional liability insurance in a limit of not less than $1,000,000.00 with an
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insurance company licensed to do business in the State of California and
acceptable to the District. This insurance shall have a deductible not to exceed
$5,000.

The District shall be named as additional named insureds on all policies
required by this paragraph except the professional liability policy. The insurance
afforded to the District shall be primary insurance. If the District has other
insurance which might be applicable to any loss, the amount of the insurance
provided under this section shall not be reduced or prorated by the existence of

such other insurance.

23. Job Site Safety. Nobel shall be solely liable and responsible for the job site safety
and complying with all federal, state and local laws, rules and regulations pertaining to job safety
for all agents, employees, subcontractors, suppliers, and independent contractors retained by
Nobel to perform any work or services or to provide any materials required by this Agreement.
However, Nobel shall not be liable or responsible for job site safety for any workers or agents
employed by any construction contractor performing any work for the District on any

construction project.

24, Indemnity. As a material term of this Agreement, except for design services as
provided in the next paragraph, Nobel agrees to hold harmless, indemnify, and defend the
District and its directors, officers, employees, agents, and representatives from and against any
and all claims, causes of action, suits, actions, damages, losses, costs, fees, expenses, fines, and
penalties, of whatever type or nature, including all costs of defense and attorney fees, caused in
whole or in part, or claimed to be caused in whole or in part, by the action, inaction, passive or
active negligence, or intentional misconduct of Nobel or its directors, officers, employees,
agents, subcontractors, sub-consultants, suppliers, or independent contractors, except claims and
causes of action caused by the sole active negligence or intentional misconduct of the District or
its directors, officers, employees or agents. In the event that any administrative proceeding,
litigation or arbitration is instituted naming the District or any other indemnified parties as a
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defendant, the District and such other indemnified party shall be entitled to appoint their own
independent counsel to represent them, and Nobel agrees to pay all reasonable attorneys fees,
expert fees and costs, District staff time and litigation costs associated with this defense within

thirty (30) days of any billing.

The indemnity provision contained in this paragraph shall apply only to licensed
architects, landscape architects, professional engineers, and professional land surveyors who are
performing architectural, landscape architectural, engineering or surveying work as part of this
contract. Otherwise, the indemnity provision contained in the paragraph above shall apply. For
the types of services described in this paragraph Nobel agrees to hold harmless, indemnify, and
defend the District and its directors, officers, employees, agents, and representatives from and
against any and all liability, claims, causes of action, suits, actions, damages, losses, costs, fees,
expenses, fines, and penalties, of whatever type or nature, including all costs of defense and
attorneys fees, for all claims and causes of action that arise out of, pertain to, or relate to the
active or passive negligence, recklessness, or willful misconduct of Nobel or its directors,
officers, employees or agents, except claims and causes of action caused by the sole active
negligence or intentional misconduct of the District or its directors, officers, employees or
agents. In the event that any administrative proceeding, litigation or arbitration is instituted
naming the District or any other indemnified parties as a defendant, the District and such other
indemnified parties shall be entitled to appoint their own independent counsel to represent them,
and Nobel agrees to pay all reasonable attorneys fees, expert fees and costs, District staff time

and litigation costs associated with this defense within thirty (30) days of any billing.

25. Miscellaneous Provisions.

25.1 California Law Governs. This Agreement shall by governed by California

law.

25.2  Jurisdiction and Venue. In the event of any legal or equitable proceeding

to enforce or interpret the terms and conditions of this Agreement, the parties

agree that jurisdiction and venue shall lie only in the federal or state courts in or
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nearest to the North County Judicial District, County of San Diego, State of

California.
25.3 Madification. This Agreement may not be altered in whole or in part
except by a written modification approved by the Board of Directors of the

District and executed by all the parties to this Agreement.

25.4  Attorneys’ Fees. In the event any arbitration, action or proceeding is

initiated to challenge, invalidate, enforce or interpret any of the terms of this
Agreement, the prevailing party shall be entitled to all attorneys’ fees, all expert
fees and costs, and all litigation fees, costs, and expenses in addition to any other

relief granted by law. This provision shall apply to the entire Agreement.

25.5 Entire Agreement. This Agreement, together with all exhibits attached

hereto, contains all representations and the entire understanding between the
parties with respect to the subject matter of this Agreement. Any prior
correspondence, memoranda, or agreements, whether or not such correspondence,
memoranda or agreements are in conflict with this Agreement, are intended to be
replaced in total by this Agreement and its exhibits. Nobel warrants and
represents that no District representative has made any oral representations or oral
agreements not contained in this Agreement. Nobel further warrants and
represents that Nobel has not relied upon any oral statements or promises made by
any District representative or agent in executing this Agreement. The parties
mutually declare that this Agreement and its exhibits constitute a final, complete
and integrated agreement between the parties. Parol evidence shall not be
admissible at any time to alter, modify, amend, vary or change any term or

provision of this Agreement.

25.6  Prohibition on Assignment. Nobel shall not be entitled to assign or

transfer all or any portion of its rights or obligations in this Agreement without

obtaining the express prior written consent of the District. The District shall have
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no obligation to give its consent to any assignment and may deny any requested

assignment, in its sole discretion.

25.7 Binding Effect. This Agreement shall inure to the benefit of and be

binding upon the parties and on their respective purchasers, successors, heirs and

assigns.

25.8 Unenforceable Provisions. The terms, conditions, and covenants of this

Agreement shall be construed whenever possible as consistent with all applicable
laws and regulations. To the extent that any provision of this Agreement, as so
interpreted, is held to violate any applicable law or regulation, the remaining
provisions shall nevertheless be carried into full force and effect and remain

enforceable.

25.9 Representation of Capacity to Contract. Each party to this Agreement

represents and warrants that he or she has the authority to execute this Agreement
on behalf of the entity represented by that individual. This representation is a

material term of this Agreement.

25.10 Opportunity to be Represented by Independent Counsel. Each of the

parties to this Agreement warrants and represents that it has been advised to
consult independent counsel of its own choosing and has had a reasonable

opportunity to do so prior to executing this Agreement.

25.11 No Waiver. The failure of either party to enforce any term, covenant or
condition of this Agreement on the date it is to be performed shall not be
construed as a waiver of that party’s right to enforce this, or any other, term,
covenant, or condition of this Agreement at any later date or as a waiver of any
term, covenant, or condition of this Agreement. No waiver shall occur unless the

waiver is expressly stated in writing and signed by the person for the party having
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the authority to expressly waive the benefit or provision, in writing. No oral

waivers shall be effective against either party.

25.12 No Joint Venture and No Third Party Beneficiaries. Nothing in this

Agreement is intended to create a joint venture, partnership or common enterprise
relationship of any kind between the District and Nobel. No third parties shall be

construed as beneficiaries of any term, covenant or provision of this Agreement.

25.13 Time of Essence. The parties agree that time is of the essence as to all

matters specified in this Agreement. The parties mutually declare that this is a

material term of this Agreement.

25.14 Notices. All letters, statements, or notices required pursuant to this
Agreement shall be deemed effective upon receipt when personally served,
transmitted by facsimile machine, or sent certified mail, return receipt requested,

to the following addresses or facsimile numbers:

To: “Nobel”

Nobel Systems

Attn: Michael Samuel, President
436 E. Vanderbilt Way

San Bernardino, CA 92408

Facsimile No. (909)890-5612

To: “District”

Olivenhain Municipal Water District

Attn: Kimberly A. Thorner, General Manager
1966 Olivenhain Road

Encinitas, CA 92024

Facsimile No. (760) 753-5640
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22.15 Effective Date. The effective date of this Agreement executed in
counterparts in Olivenhain, California, within the North County Judicial District,

County of San Diego, State of California, is

Dated: Olivenhain Municipal Water District,
a public agency

By:
Kimberly A. Thorner
General Manager
Dated: Nobel Systems,
A California Corporation
By:

Michael Samuel
President
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Exhibit A

Minimum Hardware

During the term of this agreement, Nobel shall, at its own expense, procure, install, and properly
maintain computer and communications hardware for use by the District.

At all times, Nobel shall provide complete redundancy for all equipment. Redundant elements
shall be able to transfer over immediately after a component failure without loss of
communication with users who are on line at the time of the transfer. Uninterruptible power
supplies shall be installed that will provide 120 minutes of operation.

Nobel shall support all concurrent users logged into the system by the District. Nobel shall
increase the capacity of the system at all times to insure usage to be within 75% of the capacity
of the system. Fee structure is per Exhibit G



Exhibit B

Nobel will obtain the appropriate licenses to provide the District access to its data using the
following software:

Base GIS application (GeoViewer) — See description below

Internet interface application — shall allow access from any computer with Internet Explorer.
Database applications —Microsoft SQL, or other application including databases for various.
systems maintenance data (valve turning, hydrant maintenance, service orders, work orders, etc)
Firewalls — shall require passwords for each log in. The system shall be capable of allowing
public access but shall not allow public access except as directed by the District.

GeoViewer

Nobel systems proposes the use of our GeoViewer Online Internet mapping application which
has been developed using ESRI based technology (Arc IMS —ESRI’s Internet Map Service, and
Arc SDE-ESRI’s Spatial Data Engine; Geodatabase) and Microsoft’s ASP.NET programming
language for the web portion of the project. The GeoViewer Online is a powerful application
that is currently used by OMWD. The major elements that make GeoViewer Online 6.1.5 the
most robust, comprehensive and competitive product in the market are:

e Interface: The system is intuitive, user friendly and graphically oriented so that it could be
used by anyone without prior training in GIS.

e Performance: Quick load of data that averages to less than 5 seconds load and/or refresh
time for large datasets such as aerial photographs.

e Flexibility & Scalability: The system could be easily customized to accommodate the
present and future needs of any client.

e Reliability: Our hosting services and application (GeoViewer Online) are available 24 hours
a day and seven days a week (24/7), excepting the agreed-upon maintenance periods as
described in Exhibit F.

e Accessibility Control: Assess to the application and user rights are protected by password,;
public (password-free) access to selected or all GIS data layers could be provided, if
desirable.

e IT Friendly: Our GeoViewer Online requires basic IT knowledge and computer technical
specifications to install, maintain and update —if hosted in clients servers.



e Free of Proprietary or Third-Party Software: It does not require any third party or
proprietary software on the client—end (user).

Industry Best practices and platform

GeoViewer is built on Microsoft’s .NET technology, using Microsoft Visual C#£NET with ArcIMS
as the backend which is configured to read the ArcSDE/SQL database. Since Nobel Systems is a
Business Partner of ESRI, it was a decision made by the Company to stay within ESRI’s technology,
which is being used by a vast majority of municipal clients.

The GeoViewer was designed with the following assumptions in mind:

e Casual GIS users want fast, easy access to relevant information.

e Casual GIS users don't have the time or desire to learn about topology, Shapefiles,
ARC/INFO, theories of GIS, etc.

e Casual GIS users don't want to have to add themes, sign colors, change theme properties, etc.

e Casual GIS users don't want to be bothered with the task of doing map composition. They
would much rather have the ability to print their maps with a standardized template.

e There is a need of Enterprise Geographic Information Interface, customizing and integration
flexibility which can be tailored to any dataset — legacy or open systems.

The application includes the following features:

Organized theme manager

Leaves small footprint on client machines

Legend ( table of contents)

Excellent memory management

Integrates well with all GIS databases

Label manager

Spatial analysis tools

Parcel search (if APN is added to OMWD’s parcel database)
Open up scanned documents linked to GIS data (i.e. as builts)

Nobel Systems has customized the application to include the following:

Water facilities

Sewer facilities

Reclaimed water facilities

Parcel and street landbase

Easement GIS database

Other OMWD GiIS layers

Scanned easement document images, linked to the easement GIS layer



Exhibit C

Nobel will provide tech support in accordance with Exhibit C

1) Types of support

a)
b)
c)
d)
e)

Phone — From 6.30 AM to 7 PM Monday through Friday

On-Site — upon request, up to one visit per month at no charge.

Fax - Nobel shall respond to fax requests for information within 24 hours.

Email - Nobel shall respond to email requests for information within 24 hours.

Problem Resolution System - Nobel shall provide a problem and resolution (PAR)
tracking mechanism, which documents issues or data content anomalies, which require
review and resolution by Nobel. Typically, PAR forms are generated as needed, reviewed
by the project manager, and then forwarded to Nobel.

Error correction — Any errors found by the District that are due to Nobel’s miscoding the
data will be fixed at no charge to the District. Should the errors be due to the source being
in error, these will be fixed on a time and materials basis at $50 per hour.

2) Amount of support shall be unlimited.

Communication support and configuration - Nobel, while not strictly liable for
communication system performance, shall provide a good faith effort to assist the District in
configuring a communication system that will interface with Nobel’s system and achieve
maximum speed of data transfers.

4) Training — Nobel will provide a one-day training seminar annually at the District’s office at
no additional cost.

3)



Exhibit D

Nobel will provide map update and data conversion services in accordance with the following:

1) Annual base map update — Nobel will integrate the base map data provided by SanGIS
within 60 days of receipt of this data on an annual basis. All required database adjustments
shall be included in this update process. This annual update shall be performed at no
additional cost to the District.

Periodic development related data conversion:

2)

3)

4)

a)

b)

e)

Single services or hydrants - Nobel shall add individual services, laterals, hydrants,
blowoffs, or similar features that can be drawn on an 81/2 x 11 sheet for the price of $69
per sheet and an 11 X 17 sheet for the price of $99 This shall include any required
database modifications and imaging of document.

Multi home plans — Subdivision plan and profile drawings on large-scale sheets shall be
imaged and drawn into the system and database for the sum of $ 169 per sheet. Revisions
to the as-builts will cost $69 per sheet.

Reservoirs, pump stations or other features shall be added to the system as needed and the
cost will be determined based on the size of the project.

Easements shall be added to the system, imaged, and added to the databases for $40 per
easement. This is based on 5 (five) 81/2 x 11 sheets total. Each additional sheet above
five and less than 20 per easement will cost $10. Each sheet over 20 per easement shall
cost $5.

Scan-only documents shall be imaged and added to the database for $5 per sheet.

Integration to Hydraulic Modeling & Infor

The above maintenance costs include linking the updates to Infor and also updating of the
Hydraulic Model

Hourly Costs for time & materials based work

a)
b)
c)
d)
e)
f)

Project Director - $150 per hour
Project Manager - $120 per hour
Systems Architect - $120 per hour
Senior Applications Developer - $100 per hour
Senior GIS Analyst - $100 per hour
Bangalore support services - $50 per hour

All direct costs are included.



Exhibit E

Nobel will provide Data updates in accordance with the following:

1) Service Order update - Nobel shall access an ASCII text file on the District’s HP 9000

2)

3)

4)

system at least once per week and insert the data residing in that file in an appropriately
linked database on the GIS server.

Maintenance database updates - Nobel shall access the data on the District’s various maintenance
databases at least once per week and insert the data residing in those files in appropriately linked
databases on the GIS server. These databases are yet to be defined, but shall be designed to meet
the database design standards. These databases could include, but are not limited to the following:
a) Valve turning

b) Hydrant/BO/easement maintenance

c) System Operator Inspection logs

d) Inspection Notes

Digital Images - Nobel will provide a system that District staff can use to link digital images
to various features in the GIS system. We would expect that approximately 250 JPEG
images of 5 MB size per year would be uploaded to the system. An indexing system shall be
devised so that these images can be retrieved in an orderly manner. The images will be
emailed to Nobel Systems, to a predetermined email address, dedicated to receiving image
files.

Database copies - Nobel shall provide a complete set of up-to-date data for mapping,
imaging, and database systems on a quarterly basis. These data shall be provided on CD
ROMs and shall be labeled with the nature of the data and the date. Nobel shall provide at
least one license of the viewing application or applications required to use the data. In
addition, Nobel shall provide an updated PDF of Potable Water, Recycled Water and Sewer
valve books and changes.



Exhibit F

Performance Requirements

1) System Uptime — the District shall have access to the GIS data at all times except during
allowable maintenance time periods set forth below:
a) Weekdays — 12:00 AM to 2:00 AM
b) Weekends, holidays — 10:00 PM to 2:00 AM

2) Emergency restart — If the District has an emergency need for data during one of the
allowable maintenance periods, Nobel shall restart the system and provide access within 30
minutes of notification by telephone.

3) Liquidated damages — Nobel shall not be held liable for any liquidated damages caused by
the system being out of service.



EXHIBIT G

SUBSCRIPTION FEES

MONTHLY SUBSCRIPTION FEES: $4,000 per month with effect from January 1, 2010,

and will increase to $4,500 per month from July 1, 2010.

Notes:

1. The subscription fees are based on the total number of as-builts processed not exceeding
8,650. If additional as-builts are processed, the fee will be increased $60.00 for each
additional 100 as-builts processed.

2. Integration to Additional Systems

a) Dig Alert

b) SCADA Integration

c) Network Car Integration

d) Infor Integration

e) Hydraulic Model Integration
f) Wach’s Integration

Nobel will charge $200 per month as subscription fees for all the above listed systems.

Note: the above costs will be billed to OMWD starting January 1, 2010.



Memo ,

To: Olivenhain Municipal Water District Board of Directors

Subject: INFORMATIONAL REPORTS

A - PRESIDENT

Any report will be oral at the time of the Board meeting.



Memo ;

To: Olivenhain Municipal Water District Board of Directors

Subject: INFORMATIONAL REPORTS

B — GENERAL MANAGER

The General Manager will provide either an oral or written report.



Memo

To: Olivenhain Municipal Water District Board of Directors

Subject: INFORMATIONAL REPORTS

CONSULTING ENGINEER

Any report will be given orally at the meeting.



Memo

To: Olivenhain Municipal Water District Board of Directors

Subject: INFORMATIONAL REPORTS

GENERAL COUNSEL

Any report will be provided at the meeting.



Memo i

To: Olivenhain Municipal Water District Board of Directors

Subject: INFORMATIONAL REPORTS

SAN DIEGO COUNTY WATER AUTHORITY REPRESENTATIVE

Any report will be oral at the time of the Board meeting.



Memo

To:

Subject:

Olivenhain Municipal Water District Board of Directors

INFORMATIONAL REPORTS

METROPOLITAN WATER DISTRICT REPORT

Any report will be oral at the time of the Board meeting.



Memo

To:

Subject:

Olivenhain Municipal Water District Board of Directors

INFORMATIONAL REPORTS

IRWMP COMMITTEE REPORT

Any report will be oral at the time of the Board meeting.



Memo

To:

Subject:

Olivenhain Municipal Water District Board of Directors

INFORMATIONAL REPORTS

TWELVE MONTH CALENDAR/OTHER MEETINGS / REPORTS

Any report will be oral at the time of the Board meeting. Please
refer to the TWELVE MONTH Calendar (attached) for meetings

attended.



Memo

To: Olivenhain Municipal Water District Board of Directors

Subject: INFORMATIONAL REPORTS

LEGISLATIVE REPORT

Any written report will be attached; any oral report will be provided

at the time of the Board meeting.



Memo

To: Olivenhain Municipal Water District Board of Directors

Subject: INFORMATIONAL REPORTS

LAFCO ADVISORY COMMITTEE

Any report will be provided at the time of the Board meeting.



Memo

To: Olivenhain Municipal Water District Board of Directors
Subject: INFORMATIONAL REPORTS
CORRESPONDENCE

Any correspondence is attached.



Memo

To: Olivenhain Municipal Water District Board of Directors

Subject: AUTHORIZATION TO ATTEND UPCOMING MEETINGS /
CONFERENCES / SEMINARS

The Board may desire to attend a meeting that requires Board approval.



Memo

To: Olivenhain Municipal Water District Board of Directors

Subject: FUTURE AGENDA ITEMS

The Board may have items to be considered at a Future Board meeting.



Memo

To: Olivenhain Municipal Water District Board of Directors

Subject: CONSIDER PUBLIC COMMENTS

There may be public comments before the Board meeting is adjourned.



Memo

To: Olivenhain Municipal Water District Board of Directors

Subject: CLOSED SESSION

It may be necessary to go into Closed Session.



Memo

To: Olivenhain Municipal Water District Board of Directors

Subject: ADJOURNMENT

We are adjourned.
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